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 1.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC  VS.  HASSAN 
HEARING ON MOTION TO SET ASIDE EVIDENCE/ISSUE SANCTIONS 
ILED BY ANTON DANILOVICH, PREMIER ESTATES INC. 
* TENTATIVE RULING: * 
 

The several issues presented in this motion are whether a court can grant relief from a discovery 

sanctions order when: 

1. There is an unreasonable delay in seeking relief; and 

2. There is no good faith explanation for the failure to be diligent; and 

3. The neglect by counsel falls below the professional standard of care; and 

4. The mandatory provisions of CCP § 473(b) do not apply? 

 

Each of these questions are answered in the negative. Separately, each is an independent basis to 

deny relief.  Collectively the effect is that the court has no discretion to grant relief. 

1.  The opposition to a motion for discovery sanctions was filed a week late and despite the 

opportunity given to explain the failure, no explanation was forthcoming as required. 

The order from which this relief is sought was granted on July 23rd, 2021 (the Order). 

The Order granting sanctions resulted from myriad failures on the part of two defendants, 

Danilovich and Premier Estates (Defendants and moving parties in this motion, hereafter 

referred to as Defendants). First, the Defendants failed to respond to discovery, which 

resulted in the sanctions motion being filed. Second, the defendants’ opposition to the 

sanctions motion was filed a week late, without explanation. Third, the defendants failed 

to seek a continuance of the motion. Fourth, the defendants failed to file the simple 
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declaration that this Court invited, to explain the lateness of the opposition. Fifth, the 

defendants did not contest the tentative ruling and did not seek reconsideration of the 

resulting Order, ex parte or otherwise. Finally, the defendants failed to seek appropriate 

relief from the Order within a reasonable time. Waiting for over 3 months to file this 

motion is not reasonable and relief is not warranted. Huh v. Wang (2007) 158 Cal. App 

4th 1406, 1420.  

 

2. The Order was served on Defendants on 7/23/21 and entered by the court on 8/3/21. 

This motion was filed by the Defendants on 11/4/21, about a week after Plaintiffs filed a 

summary judgement motion and more than 3 months after the Order. The explanations 

for the delay are grossly inadequate and do not provide any basis to grant relief. Huh, 

supra, 1422-1424. No declaration from either of the Defendants explaining any of this 

has been provided, instead only counsel has attempted to do so.  

 

3. Further, from a review of the facts there is no question that the explanation now given by 

counsel falls well short of the requisite standard. Moreover, without any declaration from 

the Defendants, it is possible to infer that they decided months ago to not challenge the 

Order but only changed their minds after the filing of the summary judgement motion by 

the Plaintiffs. These facts provide no legal basis to grant relief. Benjamin v. Dalmo Mfg. 

Co., (1948) 31 Cal.2d 523, 528. 

 

4. The mandatory relief provision of CCP § 473(b) does not apply here. Section 473 

mandates relief on the basis of an attorney’s affidavit “unless the court finds that the 

default or dismissal was not in fact caused by the attorney’s mistake, inadvertence, 

surprise, or neglect.” This necessarily involves an assessment of credibility by the trial 

court. (See Johnson v. Pratt & Whitney Canada, Inc. (1994) 28 Cal.App.4th 613, 622.) 

 

The motion for relief from the Order is denied. 

 

  

 2.  TIME:  1:30   CASE#: MSC18-00885 
CASE NAME: TRUJILLO VS. PLANNED PARENTHOO 
HEARING ON MOTION FOR ORDER SUSUTAINING OBJECTIONS, ETC. 
FILED BY SOPHIA LEIBY, et al. 
* TENTATIVE RULING: * 
 

The motion filed by the Defendants is denied. There is no legal or factual basis for 

the Defendants to continue to oppose the reasonable discovery sought by the Plaintiff. 

The Defendant’s motion is unreasonable particularly given the very careful, considered and 

balanced ruling provided by the discovery facilitator on July 19th, 2021. This report, its 

conclusions and orders are referred to herein as the “DF”. The responses to the discovery 
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propounded by the Plaintiff and the Defendants’ responses are the subjects of the motions that 

led to the DF and then to the present motion. The Defendant objected to most of the discovery 

and to the DF. 

 

This Court would grant an order compelling discovery in the same manner and for the same 

reasons as the DF did. The purpose of the DF is to avoid unreasonable motions, which this is. 

The Defendant had the opportunity to comply with the DF but instead filed this baseless motion. 

 

The “Recommendation” of the DF is confirmed and/or this Court now makes the same order. 

The full, complete and verified responses are due no later than 12/31/21. 

 

As to sanctions, the Plaintiff is entitled to reasonable fees and costs in opposing the motion and 

seeking this relief. However, while the hourly rate is reasonable the total time expended is not. 

The court awards sanctions as requested but in the reduced amount of $3,000, payable by 

12/31/21. This amount does not include any amount for argument at this hearing, if necessary. 

 

If timely contested the argument will be on Monday 12/20/21 at 130 p.m. by Zoom and a link 

will be emailed shortly before the hearing. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY SILVIO A. GARAVENTA JR. 
* TENTATIVE RULING: * 
 

Continued to February 4, 2022. 
 

  

 4.  TIME:  9:30   CASE#: MSC19-00861 
CASE NAME: MIKE MURPHY VS. WILLIE HAIDARI 
HEARING ON MOTION FOR REFIEF FROM DISMISSAL 
FILED BY MIKE MURPHY, TERI BOWMAN 
* TENTATIVE RULING: * 
 

Before the Court is Plaintiff Michael Murphy and Terri Bowman (collectively, “Plaintiffs”)’s 

motion for an order granting relief from the April 9, 2021 dismissal pursuant to CCP § 473 on 

the grounds of mistake, inadvertence, surprise, or excusable neglect. The Motion is opposed by 

Cross-Defendant William J. Donnelly, individually and as Trustee of the William J. Donnelly 

Trust and the Donnelly Family Trust (“Cross-Defendant” or “Donnelly”). The Opposition is 

joined by Defendant Willie Haidari (“Defendant” or “Haidari”). 
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As a threshold issue, the Court notes that although Plaintiff has included a proof of service with 

his motion, counsel Cross-Defendant Donnelly has introduced evidence that they neither 

received the moving papers or an amended notice from Plaintiffs’ counsel. (See Wilkinson Decl. 

at ¶ 2.) Similarly, counsel for Defendant Haidari has attested that they never were never served 

with a copy of the motion. (Minioza Decl. at ¶ 2.) Although the Court declines to deny the 

motion on procedural grounds, the motion is denied for the following reasons. 

The Court granted Defendant Haidari’s unopposed motion for terminating sanctions (and 

Donnelly’s joinder to that motion) on April 9, 2021. On that same date, in response to an OSC 

that Plaintiffs failed to respond to, the Court entered a dismissal of the entire action with 

prejudice. Critically, the motions and the OSC had been continued from March 19, 2021. 

Counsel for Plaintiffs appeared at that hearing and argued reasons why he was unable to get an 

opposition on file. The Court allowed counsel for Plaintiffs to file and serve an opposition by 

March 26, 2021 with any replies to be filed and served by April 7, 2021. Counsel for Plaintiffs 

filed nothing. He states in his declaration that he “overlooked the hearing date and failed to 

contest the court’s tentative” as well as “failed to calendar the date plaintiffs’ opposition pleading 

was due.” (Bornstein Decl. at ¶ 2.)  

The Court finds that the mandatory relief provision of CCP § 473(b) does not apply here. 

Section 473 mandates relief on the basis of an attorney’s affidavit “unless the court finds that the 

default or dismissal was not in fact caused by the attorney’s mistake, inadvertence, surprise, or 

neglect.” This necessarily involves an assessment of credibility by the trial court. (See Johnson v. 

Pratt & Whitney Canada, Inc. (1994) 28 Cal.App.4th 613, 622.) 

Here, the Court finds that counsel for Plaintiffs’ declaration lacks credibility. The hearings had 

been continued once already to give him an opportunity to oppose and he failed to do so. He had 

notice of the April 9, 2021 hearing date at the hearing in which he participated on March 19, 

2021.  

With respect to discretionary relief, Plaintiffs have not met their burden of showing mistake, 

surprise, or excusable neglect. As noted above, Plaintiffs had notice of the continued hearing date 

at the hearing on March 19, 2021, where they were also granted a continued opportunity 

to oppose the motions and the OSC. There is no credible evidence of mistake, surprise, or 

excusable neglect. 

The motion is denied. 
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 5.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HANSEN KOHLS SOMMER & JACOB et al. 
* TENTATIVE RULING: * 
 

The hearing is continued to January 14, 2022, at 9:00 a.m., in Department 07.  No additional 

papers shall be filed in support of or in opposition to the pending motions. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-01122 
CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY PAUL JERRY BOLLA 
* TENTATIVE RULING: * 
 

The hearing is continued to January 14, 2022, at 9:00 a.m., in Department 07.  No additional 

papers shall be filed in support of or in opposition to the pending motions. 

 

  

 7.  TIME:  9:45   CASE#: MSC19-01709 
CASE NAME: GANTAN VS. GANTAN 
HEARING ON MOTION TO SET ASIDE DEFAULT & REINSTATE ANSWER 
FILED BY ZENAIDA P. GANTAN 
* TENTATIVE RULING: * 
 

Before the Court is a motion to set aside default (the “Motion”) filed by Defendant Zenaida P. 

Gantan (“Defendant”). Defendant moves to set aside the judgment entered on May 5, 2021. 

The motion is opposed by Plaintiff Kamilee Gantan (“Plaintiff”). 

Counsel for Defendant brings this motion on the grounds that the default judgment was entered 

at a time when Zenaida Gantan was incompetent and did not have the capacity to act on her own 

behalf, and that an injustice has occurred as a result. For the following reasons, the motion is 

granted. 

Request for Judicial Notice 

Defendant Zenaida Gantan requests judicial notice of several documents from Contra Costa 

Superior Court case no. P21-01359. The unopposed Request is granted. (Cal. Evid. Code §§ 452, 

453.) 

Plaintiff Kamilee Gantan requests judicial notice of several pleadings in this action as well as 

discovery requests and responses. The unopposed Request is granted. (Cal. Evid. Code §§ 452, 

453.) 
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Brief Factual and Procedural Background 

Defendant was the sole proprietor of Greenhills Care Home in American Canyon, Napa County. 

(Rozen Gantan Bennett Decl. at ¶ 6; Complaint at ¶ 4.) She operated the facility for many years. 

(Edward Gantan Decl. at ¶ 4.) She also owned as an individual the real estate where the business 

was located. (Complaint at ¶ 4.) Plaintiff began working at Greenhills Care Home in January of 

1995. (Kamilee Gantan Decl. at ¶ 2.) Plaintiff Kamilee Gantan is the estranged spouse of 

Defendant’s youngest son, Joseph Gantan. (Rozen Gantan Bennett Decl. at ¶ 7.) 

The underlying Complaint in this action seeks damages for breach of contract, promissory 

estoppel, and slander. It also requests injunctive and declaratory relief. The gravamen of the 

Complaint is the allegation that Defendant orally promised to give her business and the property 

where it is located, to Plaintiff. (See generally Complaint; see also Kamilee Gantan Decl. at ¶ 3.) 

Attached to the Complaint is a 2017 “reproduction” of the alleged agreement from 2001, 

allegedly executed by Defendant.  

The original complaint was filed on August 30, 2019 and Defendant filed a verified answer on 

October 23, 2019. In early 2020 Defendant, in confusion over whether she had already paid her 

attorney, refused to pay his invoice and signed a substitution of attorney so that she could 

represent herself. (Rozen Gantan Bennett Decl. at ¶ 12.) Subsequent to proceeding pro per, 

Defendant failed to meaningfully participate in the litigation, respond to discovery, or appear at 

hearings. Her answer was stricken and a default ordered in open court on March 12, 2021. 

After the hearing where her answer was stricken, Defendant’s daughter convinced her mother to 

go to the doctor. (Rozen Gantan Bennett Decl. at ¶ 18.) Defendant’s primary care physician 

referred her to a neuropsychologist for evaluation. (Id.). Although Defendant refused to fully 

participate (id. at ¶ 19), clinical notes show that she was disoriented and showed significant 

problems with memory and comprehension. (Id. at ¶ 19, Ex. A.) The clinical neuropsychologist 

that observed Defendant expressed concern about her ability to manage her affairs and live 

independently. (Id.) 

Shortly after Defendant’s evaluation, the family petitioned for appointment of a conservator 

(Defendant RJN Ex. 1), and in September the Court appointed Edward Gantan as Defendant’s 

temporary conservator of the estate, and Rozen Gantan Bennett temporary conservator of the 

person pending the hearing on the petition of the appointment of general conservator. (Defendant 

RJN Ex. 3.) After that, Defendant (Edward Gantan as Guardian ad Litem for Zenaida Gantan) 

filed the instant motion to set aside default judgment. 

Analysis 

A trial court has inherent power to vacate a default judgment on equitable grounds. (Rappleyea v. 

Campbell (1994) 8 Cal.4th 975, 981 (Rappleyea); Aldrich v. San Fernando Valley Lumber Co. 

(1985) 170 Cal.App.3d 725, 736 (Aldrich).) “One ground for equitable relief is extrinsic 

mistake—a term broadly applied when circumstances extrinsic to the litigation have unfairly cost 

a party a hearing on the merits.” (Rappleyea, at 981; see Aldrich, at 738.) “[E]xtrinsic mistake 

exists when the ground of relief is not so much the fraud or other misconduct of one of the 
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parties as it is the excusable neglect of the defaulting party to appear and present his claim or 

defense. If that neglect results in an unjust judgment, without a fair adversary hearing, the basis 

for equitable relief on the ground of extrinsic mistake is present.” (Manson, Iver & York v. Black 

(2009) 176 Cal.App.4th 36, 47; see In re Marriage of Park (1980) 27 Cal.3d 337, 342.) 

To qualify for equitable relief based on extrinsic mistake, the defendant must demonstrate: 

(1) “a meritorious case”; (2) “a satisfactory excuse for not presenting a defense to the original 

action”; and (3) “diligence in seeking to set aside the default once the fraud [or mistake] had 

been discovered.” (In re Marriage of Stevenot (1984) 154 Cal.App.3d 1051, 1071; see 

Rappleyea, supra, 8 Cal.4th at p. 982.) When “a default judgment has been obtained, equitable 

relief may be given only in exceptional circumstances.” (Rappleyea, at 981.) 

The burden of a party who has had a default entered against him is not limited to merely 

articulating the existence of a meritorious case. The defendant must also demonstrate a 

satisfactory excuse for not responding to the original action in a timely manner. (Hammell v. 

Britton (1941) 19 Cal.2d 72.) Finally, the defendant must produce evidence that he acted 

diligently to set aside the judgment. (Hallett v. Slaughter (1943) 22 Cal.2d 552.) 

Here, prior to proceeding pro per, Defendant Zenaida Gantan (1) filed a verified answer in this 

case that indicates a meritorious defense. Defendant also (2) presented evidence of a satisfactory 

excuse; specifically, that she was incapacitated at the time default judgment was entered (and 

likely earlier). Finally, (3) this motion was filed shortly after conservatorship was established, 

which demonstrates diligence in seeking to set aside the default judgment. 

The Court has carefully reviewed the evidence in the moving, opposition, and reply papers and 

concludes that the exceptional circumstances of this case merit equitable relief. Defendant should 

not be denied an opportunity to present her case in Court because of her present mental 

incapacity. 

The motion to set aside default judgment is granted. The answer is to be filed by 12/31/21. 

A CMC is set for 1/4/22 at 8.30a.m. 

  

  

 8.  TIME:  9:00   CASE#: MSC19-02339 
CASE NAME: VANDIVER VS. JOHN SWETT U.S.D. 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 

Approved except for the attorney’s fees. Normally, in a case like this the court would allow 25% 

but given the circumstances here, the court will allow 33.33%. 
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 9.  TIME:  9:00   CASE#: MSC20-02209 
CASE NAME: CARLA VS. FUJI INDUSTRIES LTD. 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY SUBARU OF AMERICA, INC., et al. 
* TENTATIVE RULING: * 
 

The motion to continue is granted; the motion is continued to 2/4/22 at 9 a.m. The needed 

discovery is to be propounded by 12/31/21 and provided by 1/10/22. Discovery will be 

limited to jurisdictional issues. The parties are to seek ex parte relief if there are disputes over 

the needed discovery. 

 

  

10.  TIME:  10:15   CASE#: MSC21-00259 
CASE NAME: ALEXANDER T. AGRESS VS. CITY OF RICHMOND 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended Complaint 
FILED BY CITY OF RICHMOND, KYLE MALLINGER 
* TENTATIVE RULING: * 
 

Two of the defendants in this matter, Kyle Mallinger (“Mallinger”) and the City of Richmond 

(the “City”; collectively herein “Defendants”) move to strike various portions of the second 

amended complaint (“2AC”) filed on September 15, 2021 by plaintiff Alexander Tran Agress 

(“Agress”).  

Preliminary Matters 

Judicial Notice 

Supporting the motion to strike, Defendants ask the Court to take judicial notice of the 2AC. 

The RFJN is denied as superfluous. The pleading that is the subject of the instant motion is, quite 

naturally, before the Court in connection with these proceedings, and so the Court need not take 

judicial notice of it. However, when a motion attacks a specific pleading, courtesy copies of the 

relevant pleading are always appreciated. 

Meet and Confer 

It appears to the Court that counsel for Agress and counsel for Defendants have been unable to 

meet and confer in an effective fashion not once, but twice; both in connection with a pleadings 

challenge to the first amended complaint, and now in connection with the instant motion to 

strike. The Court is not here casting blame or seeking to investigate further how or why this state 

of affairs came to be. But the Court is explicitly asking all counsel to act professionally and 

collegially and to take the meet and confer process seriously. Future instances of failed or bad 

faith meet and confer may be met with more meaningful consequences than an admonishment in 

a tentative ruling. 

Legal Standard 

A motion to strike lies either (1) to strike any “irrelevant, false or improper matter inserted in any 
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pleading” (Code Civ. Proc. § 436(a)); or (2) to strike any pleading or part thereof “not drawn or 

filed in conformity with the laws of this state, a court rule or order of court” (Code Civ. Proc. 

§ 436(b)). As with a demurrer, the grounds for a motion to strike must appear on the face of the 

pleading under attack, or from matter which the court may judicially notice. (Code Civ. Proc. 

§ 437.) 

In ruling on the motion to strike, the Court must read the allegations of the 2AC as a whole, 

with all parts in their context, and must assume their truth. (Clauson v. Super. Ct. (1998) 67 

Cal.App.4th 1253, 1255.) The Court does not “read allegations in isolation.” (Id.) The pleadings 

must be “liberally construed, with a view to substantial justice between the parties.” (Code Civ. 

Proc. § 452.) 

Relevant Allegations and Causes of Action 

Defendants seek to strike the following material from the 2AC: 

 Paragraph 17; 

 Paragraph 18; 

 Paragraph 19; 

 Paragraph 20; 

 The phrase “consistent with the racist history within the City of Richmond Fire 

Department” in paragraph 38; 

 Paragraph 79; 

 Paragraph 80; and 

 Paragraph 81 

The 2AC pleads four causes of action: 

 Discrimination on the Basis of Race (against the City) (Gov. Code sections 12940(a) 

and (c)) 

 Discrimination on the Basis of National Origin (against the City) (Gov. Code sections 

12940(a) and (c)) 

 Harassment in Violation of the FEHA (against all defendants) (Gov. Code section 

12940(j)) 

 Failure to Prevent Harassment and Discrimination (against the City) (Gov. Code section 

12940(k)) 

Analysis 

The motion proceeds under section 436(a), and so the Court’s task is to determine if any or all of 

the material sought to be stricken from the 2AC is “irrelevant, false, or improper.” 

Speaking broadly, the four causes of action require Agress to plead and prove that his status as an 
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Asian-American was a substantial motivating reason for the mistreatment he allegedly suffered, 

and ultimately, the fire department’s failure to hire him/constructive discharge of him. 

(CACI 2500.)  

Put differently, if the fire department “treats some people less favorably than others because of 

their race, color, religion, sex or national origin,” then Agress has proven at least part of his case. 

(Mixon v. Fair Employment and Housing Com. (1987) 192 Cal.App.3d 1306, 1317.) Agress must 

“prove by a preponderance of the evidence that there was a ‘causal connection’ between 

[Agress’s status as an Asian American] and the adverse employment action.” (Id. at p. 1319.) 

Further, were Agress to demonstrate “a set of circumstances that, if unexplained, permit an 

inference that it is more likely than not the [fire department] intentionally treated [Agress] less 

favorably than others on prohibited grounds,” he likewise would have proven at least part of his 

case. (Jones v. Department of Corrections (2007) 152 Cal.App.4th 1367, 1379.) 

The Court analyzes the particular matter to be stricken with a view to its relevance to the four 

causes of action pled in the 2AC. 

Paragraph 17 says: 

The citizens of the City of Richmond deserve better! Although the current climate 

of racial violence against Asian-Americans in the Bay Area has received some 

attention and public outrage, Richmond’s fire department has flown under the 

radar despite its despicable conduct towards Asian-American recruits and the 

public it serves. 

The Court cannot discern how paragraph 17 is relevant to any of the four causes of action pled in 

the 2AC. The allegation seems to say that insufficient attention has been paid to the fire 

department’s conduct by the public at large, and that Asian-Americans have generally suffered 

racial violence in the Bay Area. And while generally saying that the fire department engaged in 

despicable conduct towards Asian-American recruits is certainly not irrelevant, it also is 

duplicative and unnecessary, given the other allegations in the 2AC. In that sense, and when read 

in the context of paragraph 17, it is not relevant. 

As to paragraph 17, the motion is granted. 

Paragraph 18 says: 

The culture within this fire department is akin to the systemic governmental 

oppression and deprivation of rights in the post-slavery South. As a public entity, 

the City of Richmond’s fire department overtly condoned the use of racial slurs, 

racial violence, and disparaging remarks with respect to “ethnic minorities.” 

Richmond citizens—consisting of Asian Americans, African Americans, and 

Latino citizens—have the misfortune of counting on racists that act as public 

servants tasked with serving and saving their lives. 

As to paragraph 18, the motion is granted in part and denied in part. It is certainly relevant to the 

four causes of action whether the fire department “overtly condoned the use of racial slurs, racial 

violence, and disparaging remarks with respect to ‘ethnic minorities.’” The overall culture of the 
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fire department also is relevant. However, the remainder of paragraph 18 is not relevant, 

as whether Richmond citizens “have the misfortune…” does not bear on the causes of action 

pled. The final sentence of paragraph 18 (starting with “Richmond citizens” and ending with 

“saving their lives” is stricken from the 2AC. 

Paragraph 19 says: 

These firefighters see the City of Richmond as “a ghetto” and the citizens in the 

community as drug addicts and “crackheads.” They deem Asian Americans to be 

unworthy of the privilege of putting their lives on the line for Richmond’s 

citizens; so much so, that these firefighters subjected Plaintiff Agress to verbal 

and physical abuse to ensure that Plaintiff Agress quit and stopped trying to be a 

firefighter. 

The motion is denied as to paragraph 19. By its very nature, Agress’s case rests on demonstrating 

that he was subjected to discrimination on the basis of race. The Court considers that the 

firefighters’ overall attitudes toward racial minorities is potentially relevant to that inquiry. It is 

not appropriate to strike that material at the pleading stage. 

Paragraph 20 says: 

The criminality of this mistreatment has been accepted, ratified, and immunized 

by the City of Richmond, but the citizens of Richmond deserve better. 

Richmond’s public is supposed to look to their fire department as a group of men 

and women that value and respect them; people that are going to give their best 

effort to save their lives, homes, and belongings during a medical emergency or 

fire, and people that they can trust, honor, and respect. 

Until the firefighters herein are terminated, and this department is cleansed, the 

citizens of Richmond will continue to be short-changed and denied the dignity and 

human decency they are entitled to experience as members of the Richmond 

public. 

The motion is granted in part and denied in part as to paragraph 20. The Court considers that it is 

relevant whether the City has “accepted, ratified, and immunized” the conduct alleged in the 

2AC. However, the remainder of paragraph 20 is simply not relevant to the causes of action pled 

in the 2AC, as it speaks mainly to what members of the public should expect or receive from the 

fire department. And whether the alleged mistreatment is criminal is likewise irrelevant. 

Accordingly, the words “[T]his mistreatment has been accepted, ratified, and immunized by the 

City of Richmond” are proper and may remain. The remainder of paragraph 20 is stricken.  

Defendants also seek to strike a portion of paragraph 38. As follows is the language of paragraph 

38, with the language Defendants seek to strike bolded and italicized: 

On numerous occasions, consistent with the racist history within the City of 

Richmond Fire Department, Defendants Silvas and Mallinger made racist 

statements towards Agress. They asked him. “Are your eyes so small you can’t 

see?” and “You are running so fast I should give you some speed goggles. Your 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   12/17/21 

 
 

- 12 - 

eyes are so small you can’t even see when you run.” Several racial comments 

were made about Agress’ eyes being small and his inability to see. 

As to this material, the motion is denied. The prevailing culture and history of the fire 

department, and its racist or non-racist nature, is relevant to Agress’s claims, to the extent that 

culture was initiated or perpetuated by current members of the fire department and/or ratified by 

the City. 

Paragraph 79 says: 

Defendant City of Richmond has long known of the racist fabric within its fire 

department; including the racist and prejudiced beliefs that have been shared, 

acted-upon, passed down, and perpetuated across generations of Richmond Fire 

Department personnel. 

The City’s institutional knowledge concerning racism within the fire department is relevant to 

the causes of action pled by the 2AC. As to paragraph 79, the motion is denied. 

Paragraph 80 says: 

Despite knowing this history, the City of Richmond has allowed the fire 

department, and its union, to continue to hire like-minded racists as they screen-

out candidates that do not also share these same beliefs, or otherwise look and act 

like the Klan-like members that have filled the ranks of the department for 

decades. 

Whether and to what extent the City allowed the fire department and/or its union to continue to 

hire racists and/or permit the continuation of racist conduct is potentially relevant to the causes of 

action pled by the 2AC, at least sufficiently to avoid being stricken at the pleading stage. As to 

paragraph 80, the motion is denied. 

Paragraph 81 says: 

City of Richmond has remained complicit with these beliefs and actions by failing 

to take all steps to disinfect this department. City of Richmond has failed to 

terminate, discipline, train, monitor, manage, govern, and supervise the Richmond 

Fire Department in a manner that is designed to stop and prevent all unlawful 

harassment and discrimination for decades. 

Whether and to what extent the City has failed to take steps to “disinfect” the fire department of 

racism is relevant to the causes of action pled by the 2AC. As to paragraph 81, the motion is 

denied. 

Conclusion and Order 

The motion to strike is granted in part and denied in part, as set forth above. Agress shall serve 

and file a third amended complaint in conformity with this order on or before January 7, 2022. 

All defendants shall answer the 3AC thereafter per code. 
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11.  TIME:  9:00   CASE#: MSC21-00819 
CASE NAME: BARKER VS. WILSON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JAMES WILLSON, et al. 
* TENTATIVE RULING: * 
 

The Court continues the hearing on this motion to January 14, 2022. 
 

  

12.  TIME:  9:00   CASE#: MSC21-00909 
CASE NAME: COAST DEVELOPMENT GROUP  VS.  HOANG C. NGUYEN   
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY HOANG C. NGUYEN 
* TENTATIVE RULING: * 
 

Defendant moves to strike the FAC pursuant to Code of Civil Procedure sections 435 and 436.  

Specifically, Defendant seeks to dismiss (1) certain allegations pertaining to Plaintiff’s claim 

damages because they’re inconsistent, (2) all allegations pertaining to reformation of contract 

and construction defects because each are barred by a 3-year statute of limitation, (3) all 

allegations that Defendant was unlicensed because Defendant asserts it’s not a material allegation 

and Plaintiff has not claimed specific damages from it, so the allegations are irrelevant 

(MTS, 6:1-11), and (4) Plaintiff’s entire Second Cause of Action for Rescission because 

Defendant asserts it is not a legitimate cause of action and is otherwise time-barred. 

 

The Court hereby denies Defendant’s Motion to Strike on all counts. 

 

Legal Standard 

 

Code of Civil Procedure “Section 436 gives the trial court discretion to strike out all or any part 

of a pleading not filed in conformity with the laws of this state.”  (CLD Construction, Inc. v. City 

of San Ramon (2004) 120 Cal.App.4th 1141, 1145.)  “A motion to strike under section 435 et 

seq. is traditionally used to reach pleading defects that are not subject to demurrer.”  (Ibid., 1146 

[citing 5 Witkin, Cal. Proc., 4th ed., Pleading, § 960, p. 420].)  “A pleading may be stricken only 

upon terms the court deems proper … that is, terms that are just.”  (Ibid. [citing § 472a(c); 

Vaccaro v. Kaiman (1998) 63 Cal.App.4th 761, 768.) 

 

Moreover, “[w]here the defect raised by a motion to strike or by demurrer is reasonably capable 

of cure, ‘leave to amend is routinely and liberally granted to give the plaintiff a chance to cure 

the defect in question.’” (CLD Construction Inc., supra, 120 Cal.App.4th at 1146 [quoting Price 

v. Dames & Moore (2001) 92 Cal.App.4th 355, 360; Grieves v. Superior Court (1984) 157 Cal. 

App. 3d 159, 168].)  Also, “[i]t is generally an abuse of discretion to deny leave to amend, 

because the  drastic step of denial of the opportunity to correct the curable defect effectively 

terminates the pleader's action”  (Ibid., at 1146-1147 [citation omitted].) 
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Brief Factual Background 

 

Plaintiff filed the original complaint on or about May 10, 2021.  Plaintiff subsequently filed the 

First Amended Complaint (“FAC”) on August 18, 2021. 

 

In the FAC, Plaintiff states that it contracted with Defendant for construction services in about 

March of 2016, for a property in Danville, CA.  (FAC, ¶7.)  Plaintiff further alleges that Plaintiff 

had incurred increase in costs and time to fix Defendant’s work due to non-compliance with local 

building codes.  (See FAC, ¶8.)  Plaintiff further alleges that Defendant did not have a 

contractor’s license, despite advertising that it did prior to entering the contract.  (FAC, 3:6-15.)  

However, Plaintiff claims that it did not learn of these circumstances until about May 9, 2017.  

(FAC, 3:24-44.)  Plaintiff claims several damages as a result of the breach and also seeks 

rescission of the contract due to the potential impact Defendant’s lack of license has under 

workers’ compensation laws and for public policy reasons. 

 

Plaintiff filed its original complaint on May 10, 2021.  Plaintiff then filed the instant First 

Amended Complaint on August 18, 2021.   

 

Defendant now demurs to and moves to strike certain portion of Plaintiff’s FAC. 

 

Analysis 

 

Defendant moves to strike a substantial portion of the FAC.  Specifically, Defendant seeks to 

dismiss (1) certain allegations pertaining to Plaintiff’s claim damages because they’re 

inconsistent, (2) all allegations pertaining to reformation of contract and construction defects 

because each are barred by a 3-year statute of limitation, (3) all allegations that Defendant was 

unlicensed because Defendant asserts it’s not a material allegation and Plaintiff has not claimed 

specific damages from it, so the allegations are irrelevant (MTS, 6:1-11), and (4) Plaintiff’s 

entire Second Cause of Action for Rescission because Defendant asserts it is not a legitimate 

cause of action and is otherwise time-barred. 

 

Plaintiff opposes the motion to strike the damages because each amount specified in the FAC 

stems from Defendant’s breach of contract, and Plaintiff claims that Defendant miscalculated the 

amounts alleged.  (Opp., 5:7-24.)  Damages from a breach of contract “, is the amount which will 

compensate the party aggrieved for all the detriment proximately caused thereby, or which, in the 

ordinary course of things, would be likely to result therefrom.”  (Civ. Code, § 3300; see also Civ. 

Code § 1962 [“A claim for damages is not inconsistent with a claim for relief based upon 

rescission.  The aggrieved party shall be awarded complete relief, including restitution of 

benefits, if any, conferred by him as a result of the transaction and any consequential damages to 

which he is entitled; but such relief shall not include duplicate or inconsistent items of 

recovery.”].)  Moreover, to the extent that Defendant asserts that the exact amount of damages 

is inaccurate, the FAC includes the clause “according to proof” for each damage claim.  

(See FAC  ¶14.)  
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In an action where a party seeks both damages under a contract and rescission of the contract, 

Courts have held that “[d]amages may not be recovered on the theory that the contract exists 

and additionally on the theory that the contract is at an end….  [However,] [e]ven if the party 

seeks inconsistent remedies, it is the court ultimately who determines to which she is entitled.”  

(Akin v. Certain Underwriters at Lloyd's London (2006) 140 Cal.App.4th 291, 297.) The Court 

determines that Plaintiff’s various damage claims are relevant and have been pled sufficiently, 

and what damages Plaintiff is ultimately entitled is subject to proof to be determined at a 

later time. 

 

As to the construction defect argument, Plaintiff makes clear that it is not asserting a cause of 

action for construction defect but refers to Defendant’s defective work that contributed to 

Defendant’s breach of contract.  (Opp., 9:1-12.)  Similarly, Plaintiff argues that all references to 

Defendant’s unlicensed status support its claims for breach of contract and bases for remedies, 

such as rescission.  (See id., 9:19-27.)  Plaintiff has conceded that it is not making a separate 

cause of action for construction defect, but only discusses Defendant’s defective work to support 

the bases for its breach of contract and rescission claims.  Therefore, the Court finds such claims 

to be relevant and properly pled. 

 

Finally, as to Defendant’s motion to strike the Second Cause of Action, Plaintiff asserts that its 

“labelling” of it to be “Rescission of Contract” is due to “an error in form, not substance.”  

(Opp, 10:15-16.)  Plaintiff also argues that a four-year statute of limitations under Code of Civil 

Procedure section 337(c) applies.  Explained above, the Court holds that a four-year statute of 

limitations applies, and Plaintiff timely filed its original complaint. 

 

Based on the foregoing, Defendant’s motion to strike is denied. 

 

  

13.  TIME:  9:00   CASE#: MSC21-00909 
CASE NAME: COAST DEVELOPMENT GROUP  VS.  HOANG C, NGUYEN   
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY HOANG C. NGUYEN 
* TENTATIVE RULING: * 
 

Before the Court are Defendant Hoang Nguyen’s Demurrer and Motion to Strike portions of the 

First Amended Complaint filed by Plaintiff Coast Development Group, Inc. 

 

Defendant demurs pursuant to Code of Civil Procedure sections 430.10, 430.10(e), 430.60, and 

California Rules of Court rule 3.1320.  Specifically, Defendant demurs to the Second Cause of 

Action for Rescission in the FAC because rescission is not a separate cause of action, but a 

remedy (Demurrer (“Dem.”), 2:1-15), and because rescission would be a statutory claim under 

Business & Professions Code section 7125.2, subject to a 3-year SOL (Dem., 2:16-27).  
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Defendant further argues that the lack of contractor’s license had no “material impact on the 

construction services or their timeliness[,]” (Dem., 3:22-24). 

 

For the reasons explained below, the Court hereby overrules Defendant’s Demurrer. 

 

Legal Standard 

 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of the 

complaint, but not “‘contentions, deductions or conclusions of fact or law.’”  (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318; see also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 

865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.)  The Court “assume[s] 

the truth of the allegations in the complaint, but do[es] not assume the truth of contentions, 

deductions, or conclusions of law.”  (California Logistics, Inc. v. State of California (2008) 161 

Cal.App.4th 242, 247.)  Further, “[i]n the construction of a pleading, for the purpose of 

determining its effect, its allegations must be liberally construed, with a view to substantial 

justice between the parties.”  (Code Civ. Proc., §452.) 

 

In ruling on the demurrer, the Court is limited to consideration of the Complaint and matters of 

which the Court can take judicial notice.  (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 

v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 [“In reviewing the ruling on a demurrer, a 

court cannot consider, as Mercury would have us do, the substance of declarations, matter not 

subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 

contents.” (Citations omitted.)].) 

 

Brief Factual Background 

 

Plaintiff filed the original complaint on or about May 10, 2021.  Plaintiff subsequently filed the 

First Amended Complaint (“FAC”) on August 18, 2021. 

 

In the FAC, Plaintiff states that it contracted with Defendant for construction services in about 

March of 2016, for a property in Danville, CA.  (FAC, ¶7.)  Plaintiff further alleges that Plaintiff 

had incurred increase in costs and time to fix Defendant’s work due to non-compliance with local 

building codes.  (See FAC, ¶8.)  Plaintiff further alleges that Defendant did not have a 

contractor’s license, despite advertising that it did prior to entering the contract.  (FAC, 3:6-15.)  

However, Plaintiff claims that it did not learn of these circumstances until about May 9, 2017.  

(FAC, 3:24-44.)  Plaintiff claims several damages as a result of the breach and also seeks 

rescission of the contract due to the potential impact Defendant’s lack of license has under 

workers’ compensation laws and for public policy reasons. 

 

Plaintiff filed its original complaint on May 10, 2021.  Plaintiff then filed the instant First 

Amended Complaint on August 18, 2021.   

 

Defendant now demurs to and moves to strike certain portion of Plaintiff’s FAC. 
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Analysis 

 

 Demurrer 

 

Defendant demurs to the Second Cause of Action for Rescission in the FAC because rescission is 

not a separate cause of action, but a remedy (Demurrer (“Dem.”), 2:1-15).  Plaintiff asserts that 

its “labelling” of it to be “Rescission of Contract” is due to “an error in form, not substance.”  

(Opposition (“Opp.”, 10:15-16.)   Plaintiff also asserts that it has pled several grounds, such as 

breach of contract, mistake, and fraud, that would support its claim for rescission of the written 

contract.  (See Opp., 7:17-8:26.) 

 

Civil Code section 1692 provides that when a contract is rescinded, “any party to the contract 

may seek relief based upon such rescission by (a) bringing an action to recover any money or 

thing owing to him by any other party to the contract as a consequence of such rescission or for 

any other relief to which he may be entitled under the circumstances or (b) asserting such 

rescission by way of defense or cross-complaint.”  (Ibid. [emphasis added]; see also Akin v. 

Certain Underwriters at Lloyd's London (2006) 140 Cal.App.4th 291, 297 [defendant demurred 

to plaintiff’s cause of action for “improper rescission,” and the Court found that “plaintiff 

essentially reasserted her claim for breach of contract under a different name.  Of course, 

‘[t]he terminology employed by the parties is not controlling.’”].)  Furthermore, “[a] party to 

a contract may rescind the contract” under various circumstances, including where consent 

was obtained by fraud or mistake and if the contract was unlawful or against public policy.  

(Civ. Code, § 1689(b).) 

 

“Rescission is not a cause of action.”  (Nakash v. Superior Court (1987) 196 Cal.App.3d 59, 70 

[citing Civ. Code § 1689(b)].)  Both parties cite California Supreme Court case, Engalla v. 

Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, to support their position.  Engalla holds, 

in part, that “[f]raud is one of the grounds on which a contract can be rescinded.”  (Id., at 973 

[citing Civ. Code § 1689(b)(1)]; see also Merced County Mut. Fire Ins. Co. v. Cal. (1991) 233 

Cal.App.3d 765, 771-772 [holding that a party may seek to rescind a contract under fraud or 

mistake pursuant to section 1689, and such mistake can be mutual or unilateral.]; see also  

 

Defendant agrees that Engalla “held that fraud in the inducement of an agreement could be a 

valid reason” for rescission if there is injury due to fraud, but Defendant argued that, here, 

Plaintiff cannot show it was harmed or received “something ‘substantially different’” from what 

it had contracted or that it claimed it had been defrauded.  (Dem., 3:10-24.)  Defendant has 

misread the FAC.  The FAC does assert, in part, that Plaintiff had been led to believe and relied 

on the representation that Defendant was a licensed contractor, but had Defendant’s license had 

been suspended and did not carry worker’s compensation insurance, despite hiring workers, 

which would have made Plaintiff liable for such workers.  Plaintiff further appears to assert that 

the additional work and expense was due to Defendant’s failure to be a licensed contractor.  As a 
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result of these facts, not disclosed to Plaintiff until its discovery in 2017, Plaintiff claims the 

contract is void or voidable.  (See FAC, ¶¶ 17-18.)   

 

As explained above, the Court must accept as true all well-pleaded factual allegations of the 

complaint, but not conclusions of fact or law.  The Court further finds that the FAC has pled facts 

sufficient to allege that Plaintiff had been led to believe Defendant was a licensed contractor 

before entering into a contract with Defendant, that Plaintiff relied on such representation, and 

was harmed as a result of the misrepresentation for its grounds for rescission.  While Plaintiff has 

not named its Second Cause of Action for fraud or misrepresentation or some other claim which 

permits a remedy of rescission, Plaintiff has pled facts sufficient to support such claims.   

 

Defendant also demurs because rescission would be a statutory claim under Business & 

Professions Code section 7125.2, subject to a three-year statute of limitations.  (Dem., 2:16-27).   

Plaintiff asserts that a four-year statute of limitations, pursuant to Code of Civil Procedure 

section 337.   

 

Civil Code of Procedure section 337(c) provides, in relevant part that “within four years: … 

an action based upon the rescission of a written contract” and “[t]he time begins to run from 

the date upon which the facts that entitle the aggrieved party to rescind occurred.  Where the 

ground for rescission is fraud or mistake, the time shall not begin to run until the discovery 

by the aggrieved party of the facts constituting the fraud or mistake.”  (See also Cazares v. 

Household Fin. Corp. (C.D.Cal.) 2005 U.S.Dist.LEXIS 39222, at *35 [“the applicable 

limitations period for "[a]n action based upon the rescission of a contract in writing" is actually 

four years.”].)  The Court agrees with Plaintiff that a 4-year statute of limitation applies to its 

claim for rescission of written contract.   

 

Moreover, Plaintiff asserts that it did not become aware of the circumstances upon which its 

claims are based until May 9, 2017.  (FAC, 5-7.)  Plaintiff filed its complaint on May 10, 2021, 

which is within four-years.  The Court finds that Plaintiff timely filed its claim for rescission of 

written contract. 

 

Defendant further argues that the lack of contractor’s license had no “material impact on the 

construction services or their timeliness [,]”  (Dem., 3:22-24).  However, Defendant ignores the 

FAC’s allegations that state Plaintiff had incurred increase in costs and time to fix Defendant’s 

work due to non-compliance with local building codes.  (See FAC, ¶8.)  Thus, assuming the 

allegations in the FAC are true, the Court understands that Plaintiff’s FAC to read that 

Defendant’s lack of license was a root cause in Defendant’s failure to comply with local and state 

building codes and insurance requirements. 

 

For the foregoing reasons, the Court overrules Defendant’s demur. 
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14.  TIME:  9:00   CASE#: MSC21-01279 
CASE NAME: CRUZ VS. GENERAL MOTORS LLC 
HEARING ON MOTION TO COMPEL THE DEPOSITION OF DEFT GENERAL MOTORS 
FILED BY ESPERANZA C. CRUZ, et al. 
* TENTATIVE RULING: * 
 

Hearing dropped by Court. Notice of Withdrawal of Motion filed 12/16/21. 

 

  

15.  TIME:  9:00   CASE#: MSC21-01292 
CASE NAME: TOM SPEAR  VS.  MANOR CARE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MANOR CARE OF WALNUT CREEK CA LLC, et al. 
* TENTATIVE RULING: * 
 

Hearing dropped by Court as moot. First Amended Complaint filed 12/6/21. 

 

  

16.  TIME:  9:00   CASE#: MSC21-01292 
CASE NAME: TOM SPEAR  VS.  MANOR CARE 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY MANOR CARE OF WALNUT CREEK CA LLC, et al. 
* TENTATIVE RULING: * 
 

Hearing dropped by Court as moot. First Amended Complaint filed 12/6/21. 

 
  

17.  TIME:  9:00   CASE#: MSC21-01862 
CASE NAME: WEI LI  VS.  BPG INSPECTIONS 
HEARING ON PETITION TO COMPEL ARBITRATION & STAY TRIAL 
FILED BY BPG INSPECTION, LLC 
* TENTATIVE RULING: * 

 

The hearing on the motion is continued by the Court to 9:00 a.m. on January 7, 2022. 
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18.  TIME:  10:30   CASE#: MSC21-00582 
CASE NAME: WHITE VS. SUTTER DELT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AMERICAN MEDICAL RESPONSE, INC. 
* TENTATIVE RULING: * 
 

Before the Court is Defendant American Medical Response (“Defendant” or “AMR”)’s 

Demurrer to Plaintiff’s Complaint pursuant to Civ. Code § 430.10(e). The Demurrer relates to 

Plaintiffs Tommiana White, Garriana Jackson (minor), Jazzaraye Jackson (minor) and Heavenly 

Queen Jackson (minor), by and through their Guardian Ad Litem, Mary Moore, as Individuals 

and Successors-in-Interest to the estate of Jasmine Nash (“Plaintiffs”)’s Complaint. Defendant 

AMR was substituted for Doe 1. The Complaint, as it relates to AMR pleads causes of action: 

1) Wrongful Death, 2) Survival Action Based on Negligence. Defendant demurs on the grounds 

that Plaintiff has not stated a claim for gross negligence as required by governing statute CA 

HLTH & S § 1799.106(a).  

 

As set forth below, Defendant’s demurrer is GRANTED with leave to amend. 

 

A. General Factual Background 

 

Plaintiffs are the children and minor dependent children of decedent Jasmine Nash by and  

through their Guardian Ad Litem, Mary Moore (“Moore”).  (FAC ¶ 1-5).  On or about September 

11, 2019, the Decedent’s mother Moore called 911 to report that her 35 year old daughter was 

having what she believed to be a stroke. (¶14). She had found decedent siting on the edge of her 

bed confused and unable to speak. (Id). Paramedics employed by AMS arrived at the scene and 

transported Decedent to Sutter Delta Medical Center hospital (“Sutter Delta”). (¶15). Plaintiffs 

allege that upon arrival, EMS reported that Decedent was suffering from marijuana intoxication, 

not a stroke. (¶16). The paramedics then left the Decedent in the care of the physicians at Sutter 

Delta.  

 

The first treating physician, Harold Suk Jun Wood (“Woo”) examined Decedent in the 

emergency room. (¶17). Decedent had no facial droop and was moving all extremities. (Id). 

However, she was nonverbal. (Id). Dr. Woo diagnosed her with marijuana intoxication. (Id). 

 

Approximately 5 hours after arriving at Sutter Delta, Decedent was examined by a different 

emergency room physician who ordered a “CT brain with angiogram” which discovered a vessel 

stroke. (¶18). Because more than 4.5 hours had passed between initial symptoms and discovery 

of her stroke, Decedent was ineligible for thrombolysis. (Id).  She was then transferred to Eden 

Medical Center where Dr. Peter R. Adamczyk saw her and sent her for immediate mechanical 

thrombectomy. This was performed on September 12, 2019. On September 14, 2019, Decedent 

expired. The cause of death was listed as cerebrovascular incident, carotid artery occlusion, and 

atherosclerosis. (¶24).  
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Plaintiffs allege that the Defendant’s employee paramedics were negligent in their treatment and 

diagnosis of decedent and as a result were a proximate cause of her death. Defendant AMS 

argues that Plaintiffs’ FAC fails as a matter of law because EMS can only be liable for injury 

when the paramedic acts with gross negligence or bad faith.  Defendant has asked that Plaintiffs 

be granted leave to amend to specifically allege facts showing gross negligence. (Defendant’s 

Reply, p. 2). 

 

B. Standard for Demurrer 

 

“A demurrer tests the sufficiency of a complaint and admits all facts properly pleaded.” Setliff v. 

E.I.Du Pont de Nemours & Co. (1995) 32 Cal. App. 4th 1525, 1533. The court assumes the truth 

of the allegations asserted but does not assume the truth of “contentions, deductions, or 

conclusions of law.” California Logistics, Inc. v. State of California (2008) 161 Cal. App. 4th 

242, 247. The court can further look at those facts that “reasonably can be inferred from those 

expressly pleaded, and matters of which judicial notice has been taken.”  Fremont Indemnity Co., 

148 Cal. App. 4th at 111. If a complaint does not sufficiently state a cause of action, “but there is 

a reasonable probability that a defect can be cured by amendment, leave to amend must be 

granted.” Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal. 4th 26, 38. 

 

Emergency services liability is statutory and statutory causes of action must be pleaded with 

specificity. Gates v. Superior Court (1995) 32 Cal. App. 4th 48, 493-494. Thus, “every fact 

material to the existence of its statutory liability must be pleaded with particularity.” Id at 494.  

 

C.  Legal Analysis 

 

CA HLTH & S § 1799.107(a)-(c) provide: 

 

(a) The Legislature finds and declares that a threat to the public health and safety 

exists whenever there is a need for emergency services and that public entities and 

emergency rescue personnel should be encouraged to provide emergency services. 

To that end, a qualified immunity from liability shall be provided for public 

entities and emergency rescue personnel providing emergency services. 

 

(b) Except as provided in Article 1 (commencing with Section 17000)  of 

Chapter 1 of Division 9 of the Vehicle Code, neither a public entity nor 

emergency rescue personnel shall be liable for any injury caused by an action 

taken by the emergency rescue personnel acting within the scope of their 

employment to provide emergency services, unless the action taken was 

performed in bad faith or in a grossly negligent manner. 

 

(c) For purposes of this section, it shall be presumed that the action taken when 

providing emergency services was performed in good faith and without gross 

negligence. This presumption shall be one affecting the burden of proof. 
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Gross negligence has been defined as  “the want of even scant care or an extreme departure from 

the ordinary standard of conduct.” Eastburn v Regional Fire Protection Authority (2003) 31 

Cal.4th 1175, 1185. Thus, gross negligence requires facts that establish that the actions taken by 

the paramedics resulted “the failure to exercise even that care which a careless person would 

use.” Decker v. City of Imperial Beach (1989) 209 Cal.App.3d 349, 358 (citations omitted).  

 

Here the Plaintiffs have alleged the following facts against Defendant AMS: 1) EMTs arrived at 

decedent’s home after her mother called 911 for help. (¶14); 2) Decedent’s mother told the EMTs 

that decedent was having a stroke (Id); 3) The EMTs transported decedent to Sutter Delta 

Medical Center; 4) the EMTs told the hospital that Decedent was intoxicated on marijuana. 

(¶16).  Essentially, Plaintiffs argue that EMTs “misdiagnosed…failed to treat, and provided 

wrong diagnosis” to the hospital. (¶31). Nothing in the facts as currently pled, even if they are 

assumed to be true, gives rise to gross negligence. It is unclear from the pleadings how the EMTs 

failed to “exercise even the care that a careless person would use.” Decker, 209 Cal. App. at 358.   

 

In its Reply, Defendant requests the court to sustain its demurrer and grant leave to amend to 

require plaintiffs to specifically plead gross negligence and the factual bases for any gross 

negligence claim. Plaintiff also requests leave to amend. If there is a reasonable probability that a 

defect can be cured by amendment, leave to amend must be granted.” Quelimane Co. v. Stewart 

Title Guaranty Co. (1998) 19 Cal. 4th 26, 38.  If Plaintiff can set forth facts showing gross 

negligence, than the defect in the pleading would be cured. As such, Defendant’s demurrer is 

sustained with leave to amend the FAC. The FAC is to be served and filed by 1/14/22. 

 

 

 


